
Instrat’s contribution to the EU consultations on
Data Act & rules on the legal protection of

databases

Instrat appreciates the opportunity to comment on the European Commission’s Inception
Impact Assessment regarding the Data Act and the framework on the legal protection of
databases.

Instrat  is a progressive think-tank focused on public policy advisory. We provide research and
consult on the digital economy, energy and environment, sustainable finance, labor market,
and inequalities. We act in the public interest, in our work we create and adopt open access
& open source tools.

Introduction

The development of the information society and popularization of the ICTs created the
conditions to collect, process, and make use of large amounts of personal and non-personal
data. Regrettably, the beneficiaries of the so-called data market are currently limited to a
relatively small number of players who leave behind their competitors and, most importantly,
public institutions and research centers. This has been noticed by the European Commission
which constituted the European data strategy as one of the core pillars of the Commission’s
policy agenda for a more integrated Europe.

The first initiatives of the Commission in this area have already made an impact on the data
market in the EU. For instance, the introduction of the Open Data Directive led to the
creation and inception of platforms that provide open, easily accessible databases of public
sector information by some Member States (e.g. data.gov.pl ). This in turn helped to increase
the transparency of state management and ensured better civic control over the activity of
public entities.
Proposed Data Governance Regulation, similarly to the Open Data Directive, focuses mainly on
making public sector data available for re-use. The aim of the Data act is however to support
the DGA initiative and to promote sharing of data among the business by adjusting existing
legal instruments such as GDPR; ePrivacy Directive; the Trade Secrets Directive and the
Database Directive to the EU digital strategy.
As we have noticed, the above-mentioned legislative acts allow private companies to refrain
from sharing data and publishing datasets for the common good. As a result, highly-valuable
data is being locked in the closed ecosystems constructed by the biggest players on the
market. Therefore, Instrat Foundation welcomes the Data Act initiative and strongly supports
the idea of reviewing the current legal framework related to data, particularly the Database
Directive and the Trade Secrets Directive.
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● Unlocking the potential of energy sector data

Instrat Foundation strongly supports initiatives aimed at opening up data and making it more
accessible to the general public. We believe that open data is crucial for enabling public
participation. At our work we particularly focus on the energy debate, so we partnered with
media outlets, initiated talks with public institutions and published an open letter signed by
leading policy experts asking main data providers to open up their datasets. Most importantly,
we researched the data bottlenecks and developed a state-of-the-art data platform with
open access data on energy, mining, and climate - energy.instrat.pl. The online service
provides data sets created and maintained by many private and public suppliers, including
Eurostat, GUS (Polish statistical o�ce), ENTSO-E (European Network of Transmission System
Operators), Polskie Sieci Elektroenergetyczne S.A. (the Polish transmission network operator),
Agencja Rynku Energii (ARE - a private-public entity responsible for collecting energy data),
ARP Katowice (a public energy responsible for collecting coal mining data), and many others.

Despite a great involvement in the process of opening data in Poland, Instrat Foundation
continues to face serious challenges when obtaining data. This stems from the fact that
energy sector data (despite its high value for the public interest) is kept by a small number
of private or partially state-owned companies. Those entities, which are contractors of the
Polish government, receive nearly PLN 10 million (EUR 2.3 million) every year to prepare a set
of publications and databases describing the Polish energy and coal sector. This data should
therefore be considered public. Instead, while being financed with taxpayers’ money, the
companies are not willing to share results of their statistical surveys with the general public,
except after charging significant additional fees (or not at all).
It is worth noting that the commercialisation of data is incompatible with the EU strategy and
legal setting. Pursuant to the provisions included in the Directive EU 2019/1024, public
statistics shall be considered as high-value datasets and made available free of charge,
machine readable, provided via APIs, and as a bulk download. Private entities such as Agencja
Rynku Energii (ARE), despite being in possession of data that can be considered as public
sector information, commercialise this data and base their argumentation for such action on
the fact that the energy data and databases are subject to specific regulations, in particular:
intellectual property rights, access to public information and public sector information;
database and trade secrets regulations.

In the context of the energy sector data market, the Database Directive appears to be one of
the obstacles for analysts willing to rely on the public sector information. It gives the
database maker the right to prevent extraction or re-utilization of the whole or of a
substantial part of the database, limiting public access to data. Hence, we very much
welcome the Commission’s initiative to revise the Directive in the context of application of
the sui generis right.
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The issues related to above-mentioned provision (art. 7 of the Database Directive) raised the
Commission’s concerns much earlier, as the legislator provided certain exceptions for the
exploration of text and data for the purposes of scientific research (Article 4 of the Directive
on copyright and related rights in the Digital Single Market). However, even after introducing
those exceptions, individual scientists, as well as research centers still encounter di�culties
in obtaining data generated by the database maker. This is because the rightsholder may,
when it is appropriate, reserve the sole right to extract and reproduce text and data and, as a
result, deny its use by the third parties. Therefore, while reviewing Database Directive, we
recommend to either restrict the rightholder’s “reservation right” or to derogate the sui
generis right protection regime altogether.

What is more, the Commission underlines that the aim of the initiative is to clarify the
relationship between the sui generis right and machine-generated data. While data generated
by automated means seem to be the major issue these days, we would like to underline the
importance of other categories of data, in particular statistical data.

Last but not least, Instrat Foundation encourages the Commission to take a closer look at the
notion of a “substantial investment” present in the Database Directive. While under the
current legal framework, the authorship belongs to the natural person or group of natural
persons who created the database (article 5 of the Database Directive), the right to prevent
extraction and re-use of data sets belongs to the maker of a database who has made a
substantial investment. As it has already been mentioned, the statistical research on the
energy sector in Poland is being commissioned by the public authorities and financed from
the state budget. It is the government who makes the investment and, therefore, shall be
considered as a joint owner of the database. At the same time, private or quasi-state-owned
companies consider themselves as both authors and database makers and arbitrarily decide
whether to allow access to data or not.

● Unlocking the potential of digital data market

Being intensively engaged in the area of the digital economy, Instrat Foundation also observes
an urgent need to open up datasets, in particular those owned by the biggest online
platforms. Not only restricting access to Big Data puts competitors into disadvantage, but
hampers development of the state’s initiatives as well. Accessing the digital data market by
public institutions would, therefore, help in developing data-driven innovative solutions in the
area of public services such as healthcare, transportation, as well as in the area of energy
e�ciency. Hence, in the context of B2G data-sharing, Instrat Foundation strongly supports a
high intensity option under which a new legislation would lay down a right of public sector
bodies to access privately-held data for a range of defined public interest purposes.

Regarding B2B data sharing, we are enthusiastic about the Commission initiative to enhance
data flows between companies by, for instance, harmonising rules governing smart contracts
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or by laying down access rights for non-personal data. As it is commonly known that the digital
market is dominated by a relatively small number of players, the majority of personal and
non-personal data is being locked in so-called “walled gardens” and controlled exclusively by
a few actors. Network e�ects, creating closed data ecosystems, lack of interoperability and
transparency cause that smaller entrepreneurs, who do not have proper infrastructure and
research facilities, are not able to compete with BigTech companies present in the digital
sphere. Consequently, extensive extraction of economically valuable data leads to distortion
of fair competition and puts into disadvantage users-consumers, who due to the lack of
alternative service providers agree on the conditions arbitrarily set by digital giants, risking
their own welfare. Hence, we strongly support the initiative to increase data portability and
interoperability proposed in the Inception Impact Assessment for the Data Act.

However, while the Commission focuses mainly on portability and interoperability in the
context of cloud services, we would like to point out the importance of the common data
spaces which could be designed as an open common cloud. From the perspective of internet
users the existence of common data space would help to avoid the so-called lock-in e�ect,
in case a person is not willing to port data directly to another service provider. Moreover, the
possibility to transfer data to the spaces verified and certified by the authorities would
undoubtedly make the process of data sharing prevalent among entities currently concerned
by the security of data-transfers. Common willingness to share data would, as a
consequence, work for the benefit of many actors: individual experts, NGOs, trade unions,
and most importantly, the society. Access to big volumes of privately-held data would
undoubtedly help to develop innovative business models and introduce higher-quality
products. Optimization of the production process and decreasing management costs, would
expectedly provide better consumer experience for a lower price. And above all, greater
BigData accessibility would work for the public interest, as it would allow innovations (such
as smart city systems; sustainable, environmentally-friendly innovations in the energy sector;
highly-advanced medical devices) to evolve.
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